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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of ))
GILMORE O L COVPANY )

Appear ances:

For Appellant: Bayley Kohlneier of the office of Claude I.
Parker, Its Attorne}é _ _

For Respondent: Chas. J. McColgan, Franchise Tax Conmi s-
ZI 3ner; C. T. Bondeson, Franchise Tax
udi t or

OPL NI ON

This is _an appeal pursuant to Section 25 of the Bank and
Corporation Franchise Tax Act (Chapter 13, Statutes of 1929,
as anended), from the action of the Franchise Tax Conmi ssioner
in overruling the protest of Gilmore G| Conpany to his proposed
assessment of an additional tax in the amount of $4,315.42 for
the taxable year ended March 31, 1935, based upon the income of
the conpany for the year ended March 31, 1934,

The Appellant is a donestic corporation with its principal
place of business in the City of Los Angeles, California, and is
engaged i n the business of selling crude oil and other petroleum
products.  The facts ?I ving rise to the additional assessnent
1|:n|v|ol ved herein, as stated in Appellant's opening brief, are as
ol | ows:

In 1931, Appellant acquired from the Howard Petrol eum
Corporation an undivided interest in oil leases in Texas then
held by the latter corporation. Subselc__1uently during 1931 Appel -
| ant sent one of its enployees M. MFarland, to Texas to
Investigate the |eases of the koward Petrol eum Corporation, and
while in Texas MFarland, acting on behalf of the Appellant
and the Howard Petrol eum Corporation, acquired certain other oil
| eases there, known as the Stuckey Thrasher and Davis |eases.
These |eases were taken in the name of the Howard Petrol eum
Corporation, which, with the approval of M. MFarland, made
contracts for the drilling of oll wells on the |ease propert[;]/
and which carried on the operation of the oil |eases, kept the
accounts with respect thereto and at frequent intervals sent
statenents of said accounts to Appellant, which paid one-half
of the expenses incurred in said operations and received one-hal:
of the profits fromthe sale of the oil produced. |n entering
into any negotiations or contracts of inportance, the Howard
Petrol eum Corporation first secured the consent and approval
of Appel |l ant.

During 1933 the Howard Petrol eum Corporation sold certain
of the leaSes, Appellant's share of the net profits from said
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sal es aggregating $264,168,95, Wether or not this sum shoul d
be included in the neasure of Appellant's tax liability under
the Bank and Corporation Franchise Tax Act for the taxable year
endedINhrch 31, 1935, is the sole question presented by this
appeal .

The rel evant statutorr provisions are contained in Section
10 of the Act, and.are as follows:

"If the entire business of the bank or corporation is
done within this State, the tax shall be according to
or measured by its entire net incone; and if the en-
tire business of such bank or corporation is not done
within this State, the tax shall be according to or
measured by that portion thereof which is derived from
business done within this State. The portion of net

i ncome derived from business done within this State,
shal | be determ ned by an allocation upon the basis of
sal es, purchases, expenses of manufacture, pay roll

val ue and situs of-tangible' property, or by reference
to these or other factors, or by such other method of
allocation as is fairly calculated to assign to the
State the portion of net income reasonably attributable
to the business done within this State and to avoid sub-
jecting the taxpayer to double taxation."

_ It woul d appear that under the above provisions the pre-
cise question to be determned is whether or not ABpeIIant's

net profits fromthe sale of the oil leases is to be regarded

as having been derived from business done by it in Texas.
hppellant bases its position upon the assertion that all the
transactions in connection with-said | eases took place in.
Texas, and contends in addition, and apparently as an entirely

i ndependent ground, that its interest under the |eases constitut
real property. It also relies upon the decisions of this Board
in the Appeal of Howard Autonobile Company, May 15, 1931, and
the Appeal of Charles Harley Company, Decenber 14, 1931. These
appeal s 1nvolved Californra corporations whose oan of fices

and substantially all of whose property and pay roll was |ocated
in California but which made sales in other states of goods pur-
chased el sewhere. It was held that these corporations were not
subject to taxation by California with respect to their entire
net income and that for purposes of conputing the allocation
formula the above mentioned sales were to be regarded as sal es
made in other states.

~ W believe, however, that the correct rule is that a corpo-
ration whose business is managed and directed from a place of
business in California is subject to taxation with respect to
its entire net income unless it is to be regarded as also doing
business in other states. A review of judicial decisions passin
upon the question of whether a corPoratlon I s doing business
wthin a state for purposes of applying a state franchise tax
Indicates that a corporation is not doing business in a state
unl ess there is a continuous course of business conducted on
Its behalf by its officers or enployees |ocated within the state.
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Montag Bros.., lnc.. v. State Revenue Conmission of (eorgia,
179 S.E. 563, |nvq| ved a corporation manufacturing goods in
Georgia and selling themin Georgia and other-states. Orders
in other stateswere solicited yr’saL)esrrEn su\%ect t o confirmatior
at the head office in Georgia. Thé business was managed and
directed fromthe Georgia office and all collections were made °3
that office, although the conpany nmintained a sales office and
sanples in New York and had a bank account in New York and al so

maintained a sanple roomin Chicago for six nonths of each year.

Section 15 of the Georgia Income Tax Act of 1931 contained
the follow ng provision:

"If the trade or business of the corporation is
carried on entirely within the State, the tax shall
be inposed on the entire business income, but if
such trade or business is carried on partly within
and partly without the State, the tax shall be im
posed only on the portion of the business incone
reasonably attributable to the trade or business
wthin "the State...”

The corporation contended that its business was carried
on partly without the State of Georgia, so that .theGeorgia tax
did not apply to its entire net incone. This contention was
denied by the court in the follow ng |anguage, at p. 566:

"The fact that part of the sales were nmade in inter-
state commerce, or that the title to sone of the
goods may have passed to purchasers outside the State,
or even that sone of the sale contracts mght be
taken as made outside the State, would not relieve
the seller fromtax upon the net earnings from such
sales, where the nmanu acturlng pl ant was | ocated,

the products were manufactured and owned, the ship-
nments and paynents were made, and every inportant.
step connected with the manufacture, distribution,
sales, collection, and earnings occurred, in Georgia.,"

‘Buick Mtor Conpany v. City of MIwaukee, 48 F, (2d) 801,
certiorarr denred, 28, U, S. 655, involved the validity of the
Wsconsin income tax with respect to sales of autonobiles b){ a
Wsconsin distributor to a dealer to Mchigan, the autonobiles
bei ng shipped direct to the dealer fromthe point of nanufacture
in Mchigan. The court found no nerit in the taxpayer's sugges-
tion that the sales made to Michigan deal ers were not Wsconsin
busi ness and that the profit thereon was not includible in the
Wsconsin returns. The court stated, at p. 804:

"The sal es were nade through and by, and the remt-
tances therefore made to, the Wsconsin branch at
M| waukee, and were in essence W#isconsin business.”

It has also been held that a corporation is not doi n%
business within a state, so as to be subject to a state franchis
tax, by wirtue of the fact that it owns ropertal within the
state {U. S. Rubber Co. v. Query, 19 F. Supp. 191; Nornman v.

Sout hwestern Railroad Co., Ga., 157 S.E. .571.) or that its produ
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are sold in the state on a consignnent basis b connbfsioT
merchants. (So. Cotton G| Co. v, Roberts, 25A4pp. YV, 3.)

The conclusion to be drawn from these authorities is that

a corporation is not doing business in a state unless its
officers or enployees are present in the state canduc}hng a
substantial portion of its business there. plying thi
rinciple to the instant case, We are unable to conclude that
Phe_AppeIIant was doing business in Texas, so as to have been
subject to a franchise tax by that state on its profit from
the sale of the oil |eases, and consequently we feel that the
entire amount of this profit is subject to taxation under the
California Bank and Corporation Franchise Tax Act. Fromthe
record it does not appear that any of Appellant's officers or
enpl oyees other than MFarland were ever in Texas, that McFarlan
himself was at any tine permanently |ocated there, or that the
Appel lant took any part in the negotiation of the sale of the

| eases, except to give its approval at its home office in Los
Angeles to the terns negotiated by the Howard Petrol eum Conpany.
Moreover, it does not appear that the Appellant has ever quali-
fied to do business in Texas. A though a foreign corporation
can be doing business in a state and Ket not be required to
conPI¥ with the corporation |aws of that state by virtue of the
fact that its business therein consists exclusively of inter-
state commerce, .Anpellant's transactions with respect to the
Texas | eases clearly do not constitute interstate commerce, so
that a failure to qualify under the Texas corporation |aws can
hardly be held to be consistent with Appellant's contention
that 1t derived income from business done in Texas.

In view of the foregoing, we feel constrained to hold that
the Appellant has not sustained the burden of proving that the
rofits fromthe sales of the oil |eases constituted income
rom busi ness done outside the state.

ORDER

~Pursuant to the views expressed in the opinion of the Board
on file in this proceeding, and good cause appearing therefor

| T IS HEREBY ORDERED, ADJUDGED AND DECREED that the action
of Chas., J. McColgan, Franchise Tax Conm ssioner, in overruling
the protest of the Gilmore Ol Conpany, a corporation, to a
Proposed assessnment of additional tax in the amount of $4,315.,42
or the taxable year ended March 31, 1935, based upon the Inconme
of said conpany for the year ended March 31, 1934, be and the
sane i s hereby sustained.

‘Done at Sacramento, California, this 15th day of Novenber,
1939, by the State Board of Equalization

Fred E. Stewart, Member
CGeorge R Reilly, Menber
Harry B. Riley, Mnber

ATTEST: Dixwell L. Pierce, Secretary
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